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I. STATEMENTS 
 

A.  Jurisdictional Statement 

1. Subject-Matter Jurisdiction 

The Superior Court had subject-matter jurisdiction over this civil action 

because it is a court of general jurisdiction without regard to the amount in 

controversy.1 

2. Appellate Jurisdiction 

This Court has jurisdiction over appeals arising from final judgments, final 

decrees or final orders of the Superior Court, or as otherwise provided by law.2 This 

Court’s review of final orders of the Superior Court is limited to those issues and 

orders identified in a timely notice of appeal. This Court should limit its appellate 

review to those issues raised by Appellant in its Notice of Appeal filed February 14, 

2020, and disregard the untimely “Amended Notice of Appeal” filed by Appellant 

on June 28, 2020, without leave of Court.  Appellee, on July 7, 2020, objected to 

the June 28, 2020 filing. 

Appellant’s February 14, 2020 Notice of Appeal was timely filed under V.I. 

R.App.P. 5(a)(1).  The same cannot be said of the Amended Notice of Appeal filed 

 
1 See 4 V.I.C. § 76 (a). 
2 4 V.I.C. § 32 (a). 
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on June 28, 2020—152 days after the Superior Court’s January 28, 2020, Amended 

Judgment, and 122 days after February 27, 2020, the date that V.I. R.App.P. 

5(a)(1)’s 30-day deadline for filing of a notice of appeal expired.  

V.I. R.App.P. 5(a)(1) governs “Appeals in Civil Cases” and provides that 

Notices of Appeal must be filed within 30 days of entry of judgment. See V.I. 

R.App.P. 5(a)(1).  This Court’s Rule 5(a)(4) extends the time to file a notice of 

appeal only if a party timely files a tolling motion. See V.I. R.App.P. 5(a)(4). Rule 

5(a)(8) would have permitted Appellant to file a motion for an extension of time to 

file a notice of appeal or an amended notice if it had done so “not later than 30 days” 

after the initial thirty (30) day deadline of Rule 5(a)(1) by showing “excusable 

neglect” or “good cause”.  

The natural reading of V.I. R.App.P. 5(a) is that the 30-day time periods apply 

to all notices of appeal, both to initial notices of appeal and amended notices of 

appeal. That is how litigants3 and this Court4 have interpreted Rule 5.  This 

interpretation is also consistent with how federal circuit courts of appeal have 

interpreted the equivalent federal rule of procedure.5  

 
3 See .e.g., In re Meade, 63 V.I. 681, 684 (V.I. 2015); Khalil v. Guardian Insurance 
Company, 59 V.I. 892, 895 (V.I. 2013);Defoe v. Phillip, 56 V.I. 109, 116–17 (V.I. 
2012) 
4 See Tip Top Construction Corp. v. Austin, 71 V.I. 549 (V.I. 2019) 
5 See Peter F. Gaito Architecture, LLC v. Simone Development Corp., 602 F.3d 57, 
62 (2nd Cir. 2010); S.O.S., Inc. v. Payday, Inc., 886 F.2d 1081, 1085 (9th Cir. 1989). 
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This Court has recognized that “Rule 5 of the Virgin Islands Rules of 

Appellate Procedure is, like its predecessor, a non-jurisdictional claims-processing 

rule that does not foreclose this Court from reviewing an otherwise untimely appeal 

in the exercise of our discretion, …”. See 

Companion Assurance Company v. Smith, 66 V.I. 562, 569 (V.I. 2017).  

 This Court has cautioned that such discretion in relaxing the time for filing 

notices of appeal should be exercised “only in rare cases.” Id. 

 The policy reasons for exercising such discretion only in the rarest of cases 

are clear. “[R]elaxing the requirements of Rule 5 under normal circumstances would 

‘severely undermine [ ] and weaken [ ]’ the rule's purpose, … and diminish ‘society's 

legitimate interest in the finality of [a] judgment [that] has been perfected by the 

expiration of the time allowed for direct review.”  Companion Assurance Company, 

66 V.I. at 571. 

 Appellant has not attempted to show how its situation fits one of 

those rare and exceptional circumstances where discretion can be exercised to 

excuse the untimely filing of the Amended Notice of Appeal. Appellant has not even 

requested leave to allow the filing of the Amended Notice and filed it after Appellee 

spent considerable time and resources briefing waiver issues. 

 The only reason Appellant has given for filing the Amended Notice of Appeal 

at this late date is its incredible statement contained in footnote 8 of its June 28, 2020 
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Reply in Support of Motion for Summary Action at pp. 13-14 that since this 

Amended Notice of Appeal is not governed by V.I. R.App.P. 5(a)(4), there is no 

deadline governing when Appellant has to file its Amended Notice of Appeal.  

 The result of adopting Appellant’s position would be to sanction appellate 

chaos since the action of simply filing an amended notice of appeal after an opposing 

party has briefed waiver issues would then open the floodgates for an appellant like 

Pueblo to submit serial appellate briefs on issues it had waived on appeal.  Indeed, 

nothing would bar a party, not previously appearing in a timely filed notice of appeal, 

to add itself as an appellant through an untimely Amended Notice of Appeal. 

Appellant’s interpretation of V.I. R. App. P. 5 would eviscerate the purpose of Rule 

5 and would diminish legitimate societal interests and the interests of this Court in 

wise and efficient judicial administration through minimizing uncertainty and the 

waste of judicial resources unnecessarily.  

B. Statement of the Issues Presented for Review 
 

Issue 1: The Superior Court correctly denied Appellant’s belated request that 

PDCM be included in the verdict form for apportionment of fault because Appellant 

(1) waived the affirmative defense of comparative negligence by not pleading it and 

by not putting Appellee on notice until over a year after settlement and dismissal of 

PDCM that Pueblo intended to seek a reduction of its liability to Plaintiff through 
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apportionment, which it cannot even do under our joint and several liability statute; 

(2) did not identify the comparative negligence of PDCM or apportionment of fault 

as an issue for trial in three Joint Final Pre-Trial Orders (JFPTO), including the final 

JFPTO, entered that governed Trial.  Evidence related to those issues would be 

barred as irrelevant under V.I.R.E. 401; (3) did not supply any admissible evidence 

(testimonial or documentary) to support an apportionment instruction; and (4) did 

not object to PDCM being dismissed with prejudice from the case making it a 

nonparty at the time of trial and not a “defendant” under 5 V.I.C. §1451(d).  

Any purported error by the Superior Court is harmless error because, by 

statute, Pueblo’s liability to Palermo is joint and several, so apportionment between 

Pueblo and a nonparty does not affect Pueblo’s responsibility to pay the entire 

judgment. 5 V.I.C. §1451(d). Specifically, because Appellant never pled or 

considered PDCM to be a joint tortfeasor. Pueblo waited until the eve of trial, after 

Appellee had settled with PDCM over a year before, to, as a trial stunt, attempt to 

add PDCM on the jury verdict form. 

Issue 2: The Superior Court, after reviewing the settlement agreement in 

camera, properly excluded irrelevant evidence of PDCM’s settlement with Palermo 

in compliance with the collateral source rule and 5 V.I.C. § 427 because the 

settlement agreement was not related to any claim or defense, and a settlement 

agreement is not a “collateral source” under Section 427.  
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Issue 3:  The Superior Court properly instructed the jury as to comparative 

negligence instead of assumption of risk pursuant to this Court’s binding precedent, 

Machado v. Yacht Haven. 

Issue 4: The Superior Court properly admitted expert testimony on Palermo’s 

loss of capacity to earn income because the experts were highly qualified and relied 

upon data with virtually no analytical gap as to the facts of this case. 

C. Statement of the Standard of Review 
 

1. Generally 
 

“The standard of review for examining the Superior Court’s application of 

law is plenary, while factual findings are reviewed for clear error.”6  Generally, 

decisions concerning the admission and exclusion of evidence are reviewed for 

abuse of discretion.7  However, when a ruling on the admission of evidence 

implicates the interpretation of a legal standard, the review is plenary.8 

2. New Trial 
 

This Court has recognized that the setting aside of a jury’s verdict is an 

“extreme remedy…”. Antilles Sch., Inc. v. Lembach, 2016 WL 948969, at *4 (V.I. 

Mar. 14, 2016).  

 
6 Castillo v. People, 59 V.I. 240, 254 (2013) 
7 Id. 
8 Id. 
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 A court must be careful to “ ‘not serve as the usurper of the jury's role as 

judges of credibility and must also not engage in reweighing the 

evidence.’”,  Gonsalves v. People, 2019 WL 539852, at *9 (V.I. Feb. 6, 2019), 

quoting Brathwaite v. People, 60 V.I. 419, 432 (V.I. 2014). As a result, the standard 

of review is “extremely deferential to the jury's verdict …” Gonsalves, 2019 WL 

539852, at *9; Henry v. World Fresh Markets, LLC, 2018 WL 4002725, at *2 (V.I. 

Super. Aug. 20, 2018)(internal citations and quotations omitted). 

 A new trial should be granted only when "the great weight of the evidence 

cuts against the verdict and . . . a miscarriage of justice would result if the verdict 

were to stand." Springer v. Henry, 435 F.3d 268, 274 (3d Cir. 2006) (internal 

quotation marks omitted). Solomon v. Sch. Dist., 2013 U.S. App. LEXIS 16638 (3d 

Cir. Pa. Aug. 12, 2013). 

3. Expert Testimony 

“The admission of expert testimony lies within the discretion of the trial court, 

and its judgment must not be reversed absent an abuse of discretion.”9 

D. Statement of Related Cases and Proceedings 
 
 This case has previously been before this Court as Appeal No. 2018-0061. It 

was dismissed because the Superior Court vacated its Order that was the subject of 

 
9 Rodriguez v. Rodriguez-Ramos, 64 V.I. 447, 452 (2016). 
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the appeal.  There is also a related Appeal 2020-0017, In re Michael Sheesley, 

involving appellate review of a sanctions order entered against Attorney Michael 

Sheesley by the Superior Court for failing to conduct a reasonable inquiry before 

making a Rule 26 disclosure on the eve of trial.  

E. Statement of the Case and Facts Necessary to Understand the Issues  
 

This appeal arises from a judgment Palermo obtained against Pueblo after a 

five-day, six-panel, unanimous jury verdict awarded to her as a result of injuries 

sustained on September 1, 2008, from a slip and fall in a grocery store operated by 

Pueblo.  (JA95-JA96; JA97, ¶ 18).  On December 8, 2008, Palermo initiated this 

case against Pueblo.  (JA95, JA71).  Palermo alleged Pueblo was negligent and that 

she slipped and fell in water that was on the floor due to a leak in the roof.  (JA96).  

It was not until November 4, 2019—eleven (11) years later—the case was finally 

submitted to a jury for determination.  (JA92-94). 

 At the outset it is important to note that Pueblo requests this Court vacate a 

unanimous jury verdict when Pueblo does not challenge the sufficiency of the 

evidence as to its liability.  Pueblo does not assert as an issue on appeal that the 

jury’s finding that it was negligent was incorrect or unsupported by the evidence. On 

the contrary, Pueblo has repeatedly acknowledged that its duty to Appellee was not 

relieved because there was a lease agreement that provided that PDCM was to repair 
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the leak in the roof. Pueblo repeatedly blamed onlt an unidentified third party who 

was a customer that knocked over the cooler used by Pueblo to collect the water 

from the leaking roof.  Because PDCM was not a defendant in the case at the time 

of trial, the jury was statutorily barred from apportioning any amount of fault to 

PDCM. 5 V.I.C. § 1451(d).   

 Pueblo's responses to discovery and its October 2013 motion seeking 

summary judgment illustrates that Pueblo knew the issues to be tried were (1) 

whether it had notice of the water on the floor; (2) warned Appellee of the water on 

the floor, (3) correctly collected the water it knew was leaking from the roof in 

styrofoam coolers, and (4) properly monitored those coolers to ensure no water 

leaked to cause injury to customers. The ultimate trial issue was not whether there 

was a lease agreement that provided that a nonparty had a duty to repair the leaking 

roof.  The existence of the lease agreement would be relevant to any future case 

Pueblo may file against PDCM. The proximate cause of Palermo’s injury, as a jury 

found, was the failure of Pueblo to warn Palermo of the leaking roof and water on 

the floor and to protect her from the danger.   Indeed, but for Pueblo’s failure to 

warn Appellee of the water on the floor from the leaking roof, the incident that 

caused Palermo life-altering injuries would have never occurred. 

 Despite these issues regarding Pueblo’s liability, Pueblo did not call a single 

witness on the issue of liability. Its sole witness was Dr. Walter Pedersen, who 
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presented expert testimony on behalf of Pueblo on the issue of damages.   

1. Pueblo’s Pleadings 
 

On January 28, 2013, Palermo sought leave to file an Amended Complaint 

against Pueblo to add PDCM as a party.  (JA95-97).  In its Answer to the Amended 

Complaint, Pueblo did not admit a single allegation related to Palermo’s liability 

claims against PDCM other than the existence of the lease agreement.  (JA104-105).  

PDCM also denied all allegations that it was liable in any way. (JA100-101.) Pueblo 

denied that PDCM breached its contractual obligations and denied that PDCM 

negligently failed to repair the leaking roof.   (JA101).  Pueblo’s Answer did not 

allege contributory negligence, comparative negligence, or third-party negligence 

against PDCM and did not request contribution from PDCM.  (JA106).  Pueblo did 

not assert a crossclaim against PDCM under the then-applicable Fed. R. Civ. P. 

13(g).10  Additionally, in the four (4) years the case was pending before Palermo 

sought to add PDCM as a party, Pueblo never filed a third-party complaint against 

PDCM under then-applicable Fed. R. Civ. P. 14. (SA101-102.) 

2. Pueblo’s Discovery Responses and Admissions 
 

Pueblo’s discovery responses contained admissions regarding “unknown” 

 
10 At the time Pueblo served its answer to the Complaint (SA101-102) and its answer 
to the First Amended Complaint (JA104-107), the Federal Rules of Civil Procedure 
applied to the Superior Court through Superior Court Rule 7. These rules were 
replaced with the Virgin Islands Rules of Civil Procedure effective March 31, 2017.  
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third parties related to the premises where Palermo fell.  Pueblo did not make any 

claim that PDCM was the third party responsible for the claims in this case.   

Plaintiff’s Interrogatory No. 2:  Describe in complete detail your 
version of how the incident described in Plaintiff’s Complaint occurred, 
including, but not limited to, any and all acts of Plaintiff and/or of third 
parties that you feel caused and/or contributed to its occurrence, and 
please identify all persons who have knowledge of same. 
 
Defendant’s Response:  Plaintiff may not have been cautious.  A 3rd 
party may have caused the spill by knocking into the cooler causing 
water to spill.  There were warning signs all around the color that was 
collecting H2O.  Jorge Coppin. 

 
Plaintiff’s Interrogatory No. 19:  In Defendant’s Affirmative Defense 
No. 3, it is alleged that third parties are partially or completely 
responsible for Plaintiff’s injuries.  Please identify these “third parties” 
by name, address, job title, and employer, please identify the specific 
acts that defendant is alleging that these parties committed, and please 
provide the name and address of all persons having knowledge of the 
same.   
 
Defendant’s Response:  Third parties are unknown as to the 
information requested.  
 

(JA242).   

Pueblo also refused to produce the lease agreement associated with the 

grocery store, claiming that it was irrelevant: 

Plaintiff’s Demand for Production No. 1:  Any and all 
contracts/agreements between defendant and any party concerning 
defendant’s occupancy of the subject premises, which 
contract/agreement was in force and effect on September 1, 2008. 
 
Defendant’s Response: No.  No relevance. 
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(JA243). 

Consistent with its written discovery responses, on August 12, 2012, Osama 

Nakhlah, Pueblo’s 30 (b)(6) deponent, testified that there was a leak in the ceiling in 

the area where Palermo fell in the store.  (JA225).  Pueblo testified he was unaware 

of who was responsible for maintaining the roof and the premises. (JA227).   

Pueblo’s official position was that a third-party person, presumably a customer, may 

have caused the water on the floor by knocking into the cooler and causing the water 

to spill.  (JA234). 11    

On February 5, 2013, Ted Patterson, Pueblo’s other 30 (b)(6) deponent, 

claimed he had no knowledge of the lease with PDCM.  (JA11-13; JA 267).  

Patterson testified that he was aware of an inspection of the roof by Pueblo but did 

not know who inspected it.  (JA75-78).  He also testified that he was unaware of 

how many times the landlord had made repairs to the roof.  (JA73-74).  Patterson 

testified that he did not know when the first time the leak in the roof was reported to 

the landlord.  (JA88). 

For years, Pueblo refused to answer discovery at all, including discovery 

related to the leak in the roof, and refused to provide a copy of the lease agreement.  

 
11 The answers of a designated representative of a party for its 30(b)(6) deposition 
bind such party. See V.I.R.Civ.P. 30(b)(6); Hanna v. Giant Eagle, 777 Fed.Appx. 
41, 42 (3rd Cir. Sept. 18, 2019) 
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Palermo served discovery on Pueblo in 2009. (SA103; SA105.)   Pueblo refused to 

answer the discovery.  Palermo was forced to file a motion to compel, which the 

Superior Court granted. (SA107-SA123; SA126-128).   Even faced with an order 

compelling Pueblo to respond to Palermo’s discovery requests, Pueblo still refused 

to do so, and refused to produce the lease agreement and answer discovery regarding 

the leak in the roof. (SA129-131; SA133-135; SA136-140).  After being sanctioned 

by the Superior Court, Pueblo eventually provided a copy of the lease agreement, 

which revealed Pueblo leased the building from PDCM.  (JA95).  

On October 15, 2019 – 3,963 days after Palermo initiated the action and 20 

days before Trial commenced on November 4, 2019– Pueblo alleged for the first 

time that PDCM was responsible for Palermo’s injuries in purported supplemental 

discovery responses that were never sworn to under oath as required by V.I.R. Civ. 

P. 33.  These responses, filed by Attorney Sheesley, were without the required sworn 

certification by Pueblo and were directly contrary to Pueblo’s prior sworn deposition 

testimony.  (JA244-248; SA145-153).  They were also filed after PDCM and 

Palermo had settled over a year earlier, and after fact discovery had been closed for 

years.  

3. Pueblo’s Motion for Summary Judgment 
 

On October 9, 2013, Pueblo moved for summary judgment against Palermo’s 

claims.  (SA1).  Pueblo acknowledged the lease existed and alleged that it notified 
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the landlord of the leak at the store.  (SA4 ¶ 6-7).  Pueblo never took the position it 

was entitled to summary judgment because it had notified PDCM of the leak.  (SA3-

10).   Instead Pueblo took the sole position that it was not liable to Plaintiff because 

an unidentified third-party customer had caused the water to be on the floor.  (SA4, 

¶ 9). Pueblo never asserted that its duty to Plaintiff was relieved because PDCM was 

completely or partially responsible.   

On August 31, 2018, the Superior Court granted Defendant’s Motion for 

Summary Judgment, and the September 10, 2018 trial date was vacated.  (JA 175).  

After Palermo filed her Notice of Appeal, the Superior Court requested this Court 

remand the matter for Trial because summary judgment was erroneously entered and 

it intended to vacate the order.  (JA175-176).  The order was vacated, and the case 

was reset for Trial on November 4, 2019.  (JA28; JA178).   

4. Pueblo’s Identification of Issues for Trial 
 

On May 7, 2015, Palermo, Pueblo, and PDCM filed their first JFPTO.  

(JA114).  In the first JFPTO, while PDCM was still a defendant in the case, Pueblo 

did not identify contributory negligence, comparative negligence or third party 

negligence of PDCM as a legal issue to be tried, did not identify the apportionment 

of fault of PDCM as a legal issue to be tried, and did not identify contribution of 

PDCM as an issue to be tried.  (JA128).   

On August 30, 2018, Pueblo served on Palermo and filed with the Superior 
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Court its portion of the second JFPTO.  (SA40).  In the second JFPTO, Pueblo again 

did not identify any issues to be tried relative to PDCM. (SA56-SA57).  The second 

JFPTO contained the issues Pueblo stated were to be tried but for the Superior Court 

granting, and subsequently vacating, Pueblo’s Motion for Summary Judgment. 

(JA176-177).   

On October 30, 2019, the parties submitted the third and final JFPTO.  (SA75-

SA100).  In that JFPTO, Pueblo again did not identify any issues to be tried relative 

to PDCM. (SA92-SA93). The parties and the Presiding Judge signed the JFPTO.  It 

was entered on October 31, 2019. (SA75-99). 

In addition to PDCM’s liability not being identified as an issue for Trial, 

Pueblo also did not identify any witnesses to testify to any issues related to PDCM 

liability in the JFPTO and did not call any liability witnesses at Trial. (SA94; SA96). 

5. Pueblo’s Notice of PDCM’s Dismissal  
 

On January 30, 2018, Palermo and PDCM settled at mediation.  (JA108). The 

Mediation Report specifically provided that Palermo settled with PDCM but that an 

impasse existed between Palermo and Pueblo.  (JA108).  The Mediation Report was 

distributed to attorneys for Palermo, PDCM, and Pueblo.  (JA109). On February 21, 

2018, a “Stipulation” for Dismissal with Prejudice as to PDCM was signed by 

Palermo’s and PDCM’s respective attorneys and filed with the Court.  (JA189).  On 

February 27, 2018, an Order dismissing PDCM was entered.  (JA191).  The 
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distribution list for the “Stipulation” and Order dismissing PDCM only lists 

Palermo’s and PDCM’s attorneys.  (JA189; JA191).  It is unclear from the record 

whether Pueblo formally received a copy of the “Stipulation” and Order.  It is clear 

that Pueblo received notice of the Mediation Report, which states that Palermo and 

PDCM settled and Pueblo, based on post-dismissal conduct knew that PDCM was 

dismissed as a party to the case. (JA109; JA189; JA191). 

A telephonic status hearing was held on June 6, 2018.  (SA30).  At that time, 

it was discussed whether Pueblo could utilize an Independent Medical Examination 

(“IME”) by a Dr. Walter Pedersen that was – based upon pleadings – secured by 

PDCM.  (SA35-37). After PDCM settled with Palermo and was dismissed, as 

acknowledged by Pueblo, at the hearing, Pueblo claimed that the IME and Motion 

were actually “joint.”  (SA35: 21).  Palermo objected because the report and motion 

were filed solely by PDCM who was no longer a party to the case.  (SA35).  In 

support of Palermo’s objection, Palermo’s attorney stated more than once that 

PDCM had been dismissed from the case, which was why Palermo believed that the 

IME report should not be admitted.  [SA33: 6 (“We settled with PDCM.); SA36: 11 

(“PDCM has been settled out of the case.”)].  The entire premise of Palermo’s 

argument was that Pueblo could not use PDCM’s IME report since PDCM had 

secured it and was dismissed.  (SA35-37).  Given that Palermo’s entire argument 

was that Pueblo could not utilize the IME report secured by a dismissed party, Pueblo 
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had notice that PDCM had been dismissed and was no longer party to the action 

(even though Pueblo received the Mediation Report almost six months prior).  

(SA33-36).12 

On June 8, 2018, Pueblo filed a Motion to Continue Trial.13  (JA136).  In its 

Motion, Pueblo noted PDCM’s dismissal in that it claims that Pueblo and PDCM 

agreed to share Dr. Pedersen’s IME.  (JA137 ¶ 2).  In Palermo’s Opposition to the 

Motion to Continue Trial, it states explicitly Palermo settled with PDCM.  (JA140).  

Notably, Pueblo did not object to PDCM’s dismissal in its Reply to Opposition.  

(JA159).   

On June 11, 2018, Pueblo disclosed in its “Information Motion” that Pueblo 

and PDCM agreed to share an expert report.  (JA380). 

On August 30, 2018, Pueblo filed another Motion to Continue. (JA162).  

Again, Pueblo alludes to PDCM’s dismissal in that it claims that Pueblo and PDCM 

agreed to share Dr. Pedersen’s IME.  (JA163 ¶ 2).  Palermo again notes in her 

Opposition that PDCM is a “settled Defendant”  and was no longer a party.  (JA171).  

Pueblo still did not file an objection to PDCM’s dismissal. 

On June 10, 2019, Pueblo moved to disclose the settlement agreement 

 
12 Ultimately, the Court allowed Pueblo to utilize Dr. Pedersen’s report and call him 
as an expert witness.  (JA1875). 
13 See, (JA136 ¶ 1). 
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between Palermo and PDCM.  (JA371).  Pueblo alleged the settlement agreement 

should be disclosed to prevent double recovery, to prove bias or prejudice of 

witnesses, under V.I.R. App. P. 26, and claimed disclosure to be mandatory under 5 

V.I.C. § 427.  (JA371).  In her opposition, Palermo pointed out that Pueblo “had the 

ability to file a third-party action against PDCM.”  (SA63).  On November 4, 2019, 

the Court orally denied Pueblo’s motion and entered an order on November 25, 

2019.  (JA376).  The court determined the discovery of a confidential settlement 

requires a heightened and more particularized showing of relevance before 

mandating its disclosure.  (JA373).  The Court denied Pueblo’s request to disclose 

the settlement agreement because it was not relevant to any claim or defense asserted 

by Pueblo.  (JA375).  At no time in that motion, did Pueblo object to PDCM’s 

dismissal or otherwise indicate that it did not know that PDCM was dismissed as a 

party to the case. 

On October 31, 2019, the Court held a final telephonic Pretrial Hearing the 

week before Trial. (JA778-808).  Concerning Pueblo asserting, for the first time, 

that PDCM failed to repair the roof, the Court noted that Pueblo was well aware of 

the dismissal of PDCM from the case based upon the June 6, 2018 telephonic status 

hearing regarding whether Pueblo should be permitted to use Dr. Pedersen’s IME 

report.  (JA801: 9-25).  The Superior Court also stated that Pueblo’s representation 

that it did not have notice of PDCM’s dismissal was “borderline contemptuous”. 
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(JA368, n. 3)(emphasis added).  Nevertheless, the Court gave Pueblo permission to 

object to PDCM’s dismissal from the case for purposes of the record.  (JA802).  

Accordingly, that same day, Pueblo objected to PDCM’s dismissal for the first time 

only four (4) days before Trial.  (JA355-356). 

6. The Superior Court’s Decisions Regarding Trial Evidence Related to 
PDCM. 

 
On October 22, 2019, Palermo filed a Motion in Limine seeking to bar Pueblo 

from submitting any trial evidence related to affirmative defenses it never plead or 

asserted regarding PDCM’s liability or fault. (JA239-341).  Palermo filed the 

Motion two weeks before Trial and immediately after Pueblo sought on October 20, 

2019, to improperly supplement its discovery with unsworn interrogatory responses 

and all of a sudden claim that PDCM was completely or partially responsible for 

Palermo’s damages.  (JA243-248; JA251).  Palermo detailed that “[h]ad Defendant 

provided this information and developed the defenses in a timely manner, [Palermo] 

would have conducted more extensive discovery on these issues and prepared a 

completely different case in chief tailored to such affirmative defenses.  Plaintiff 

would suffer extreme prejudice if Defendant’s new theories of the case were 

permitted on the eve of Trial and where Defendant had, at the very least, seven years 

to expound on such defenses.”  (JA254).  In response to Palermo’s Motion in Limine, 

Pueblo incorrectly asserted that “[Pueblo] is not under an obligation to spell out 

08/10/2020



20 

precisely every defense that it may put forth at trial, legally or factually.”  (JA344).   

 On October 28, 2019, the Court held a telephonic Status Hearing.  (JA725-

777).  Palermo raised the issue of Pueblo attempting to allege for the first time that 

PDCM was solely or partially responsible for Palermo’s damages which are well 

established affirmative defenses that were never plead by Pueblo.  (JA756: 4-10).  

The Court noted that Pueblo never objected to the dismissal of PDCM.  (JA758: 2-

13).  Pueblo claimed it did not have a legal obligation to object to PDCM’s dismissal.  

(JA759: 18-19).  The Court indicated it would enter a ruling at a later date after 

reviewing the JFPTO.  (JA780: 1-4). 

On October 28, 2019, Pueblo filed a Memorandum Regarding PDCM’s 

Settlement Agreement and Comparative Fault.  (JA347-358).  Palermo filed a 

Response.  (JA359-364).   

After considering Pueblo’s Memorandum, the Superior Court ultimately 

determined Pueblo waived the affirmative defense of comparative negligence, 

excluded any testimony regarding the lease agreement, and prohibited Pueblo from 

presenting facts or asserting arguments that PDCM was a contributing factor to 

Palermo’s injuries. (JA365-369).  The Court also found that, because Pueblo waived 

the affirmative defense, 5 V.I.C. §527 and 5 V.I.C. § 1451(d) were inapplicable.  

(JA366). The Superior Court also determined that Pueblo’s belated assertion that it 

did not have notice of PDCM’s dismissal was “disingenuous and borderline 
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contemptuous.” (JA368, n. 3) (emphasis added).   

II. ARGUMENT 

A. Summary of Argument  
 
Pueblo attempts to have this Court believe that the Superior Court prevented 

Pueblo from a fair opportunity to present its case.  Pueblo chose a trial strategy aimed 

at aligning itself with PDCM and from the inception of the case did not assert any 

culpability on the party of PDCM until the eve of trial – over a year and a half after 

PDCM settled out of the case and years after fact discovery had ended.  Pueblo now 

attempts to blame the Superior Court claiming it was “unfair” when the Superior 

Court’s rulings were consistent with Pueblo’s own chosen trial strategy. The 

Superior Court is tasked with preventing a defendant from laying behind a log and 

ambushing a plaintiff with the unexpected affirmative defense14 that Pueblo intended 

to blame PDCM to reduce its liability to Plaintiff as Pueblo attempted to do in this 

case after eleven (11) years of never doing so and after Plaintiff and PDCM had 

settled.  By statute, under joint and several liability, Pueblo’s liability to Palermo 

remains undisturbed even if there was apportionment of fault.   

 
14 Powell v. FAM Protective Services, Inc., 70 V.I. 242, 248 (2019); Coastal Air 
Transport v. Royer, 64 V.I. 645, 657 (V.I. 2016). 
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The severe prejudice to Plaintiff if the Superior Court permitted the trial 

gimmick is obvious: Defendants blaming each other would have been the ideal trial 

setting for Plaintiff, who under this jurisdiction’s statutory joint and several 

liability15 would recover 100% of her damages from either one or both defendants.   

Pueblo’s attempt to belatedly blame PDCM after Plaintiff had already settled with 

PDCM and after fact discovery was closed would have been severely prejudicial to 

Appellee, who waited eleven (11) years for a jury trial.  

B. There was no error regarding the apportionment of fault. 

The Superior Court correctly denied Appellant’s request on the eve of trial 

that PDCM be included in the verdict form for apportionment of fault.  

1. Pueblo waived comparative negligence as an affirmative defense. 
 

Pueblo waived the ability to claim PDCM was comparatively negligent 

 

15 This basic principle of joint and several liability is clearly expressed in the caselaw 
which hold that any apportionment of fault between the defendants themselves has 
no effect on the plaintiff’s ability to collect the full amount of the plaintiff’s 
judgment from any one of the defendants. See People v. ConAgra Grocery Products 
Co., 227 Cal.Rptr.3d 499, 557 (Cal.App. 6 Dist. 2017); Martinez ex rel. Fielding v. 
The John Hopkins Hosp., 70 A.3d 397, 417 (Md.App. 2013); Maloney v. Valley 
Medical Facilities, Inc., 984 A.2d 478, 489 (Pa. 2009);Edwards v. Ohio Inst. of 
Cardiac Care, 868 N.E.2d 721, 735 (Ohio App. 2 Dist. 2007); Bell v. Ren-Pharm, 
Inc., 713 N.W.2d 285, 289 (Mich.App. 2006); Sitzes v. Anchor Motor Freight, Inc., 
289 S.E.2d 679, 684 (W.Va.1982); Tennant v. Craig, 156 W.Va. 632, 195 S.E.2d 
727 (1973); Hutcherson v. Slate, 105 W.Va. 184, 142 S.E. 444 (1928).  
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because Pueblo failed to plead comparative negligence or timely amend its answer 

to include the affirmative defense.  Rule 8(c)(1) of the V.I. Rules of Civil Procedure 

provides “a party must affirmatively state any avoidance or affirmative defense” in 

a responsive pleading.16  Rule 8(c)(1) specifically provides that “[i]n responding to 

a pleading, a party must affirmatively state any … affirmative defense, including … 

comparative negligence.”17  Pueblo spends an inordinate amount of time citing to a 

plethora of federal cases in an effort to circumvent the fact that PDCM waived 

comparative negligence as an affirmative defense.18  

In Powell v. FAM Protective Services, this Court vacated the Superior Court’s 

orders allowing a defendant to amend its answer to plead an affirmative defense 

when the first indication of defendant’s intent to amend its answer was in its portion 

of the JFPTO, eight years into litigation, without justification.19  The Court found 

that the decision to grant or deny leave to amend a pleading – including a proposed 

amendment to assert additional affirmative defenses – is vested in the sound 

discretion of the trial court and will not be disturbed absent an abuse of discretion.20  

This Court held that the Superior Court did err because the defendant waited until 

 
16 V.I.R. Civ. P. 8(c)(1). 
17 Rule 8 (c)(1). 
18 Brief of Appellant, pgs. 26-31. 
19 Powell v. FAM Protective Services, 2020 WL 1891166 (V.I. Apr. 16, 2020).  
20 Id. at ¶¶ 16-17. 
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the eve of trial to amend its answer to include the affirmative defense, did not justify 

its delay in asserting its new affirmative defense, and the amendment would likely 

result in substantial prejudice to the plaintiff.21 

Here, the Superior Court properly denied Pueblo’s attempt to include the 

affirmative defense of comparative negligence because, just as in Powell, Pueblo 

sought to include the affirmative defense on the eve of trial, did not attempt to justify 

or excuse the delay in asserting the affirmative defense, and the amendment would 

likely result in prejudice to Palermo.  The first time Pueblo ever indicated that it was 

going to assert comparative negligence based upon PDCM’s actions to reduce its 

liability was in its supplemental discovery responses twenty days before trial and 

3,963 days into the litigation.  (JA243-248).  Pueblo did not provide any reason for 

its delay in asserting comparative negligence.  (JA343-358; JA756-759; JA962-

966).  On the contrary, Pueblo ridiculously claimed that it “is not under an obligation 

to spell out precisely every defense that it may put forth at trial.”  (JA344).  Palermo 

would have been prejudiced had the Superior Court allowed Pueblo to include a new 

affirmative defense given that more extensive discovery would have been 

conducted, Palermo would have never settled with less than all defendants given the 

strategic trial advantage of having defendants blame each other,  and Palermo would 

 
21 Id. at ¶ 28. 
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have prepared a completely different case in chief tailored to such an affirmative 

defense.  (JA254).  Therefore, the Superior Court properly denied Pueblo’s request 

to include the affirmative defense.  

 Pueblo incorrectly claims it was not required to assert PDCM’s negligence as 

an affirmative defense or bring an action against PDCM because Palermo pled 

PDCM’s negligence.22  However, Pueblo and PDCM both denied the allegations 

contained in the Amended Complaint against PDCM.  (JA104-105).  Palermo’s 

allegations are just that – allegations and not admissions.23  And, this contention is 

directly contradicted by the plain language of Rule 8.  Palermo’s allegations simply 

prove that Pueblo was on notice of the need to assert claims against PDCM and 

elected not to do so.24  

The Superior Court’s ruling finding that Pueblo had waived the affirmative 

defense of comparative negligence by failing to plead it is well-supported by similar 

 
22 Appellant’s Brief, pgs. 26-31. 
23 Barsegian v. Kessler & Kessler, 215 Cal. App. 4th 446, 452 (2013)(“Not every 
factual allegation in a complaint automatically constitutes a judicial admission. 
Otherwise, a plaintiff would conclusively establish the facts of the case by merely 
alleging them, and there would never be any disputed facts to be tried. Rather, a 
judicial admission is ordinarily a factual allegation by one party that is admitted by 
the opposing party.”). 
24 Based upon Pueblo’s representation that PDCM and Pueblo secured Dr. Pedersen 
to conduct a “joint” Independent Medical Examination, it can be logically deduced 
that Pueblo deliberately chose to work with PDCM as opposed to making any 
allegations against PDCM.  (JA380; SA25: 21).   
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rulings of other federal and state courts within and without the Virgin Islands.  See 

Gerald v. R.J. Reynolds Tobacco Company, 68 V.I. 3, 51 n. 166 (V.I.Super. 

2017);Ventrudo v. United States, 205 F.Supp.3d 1298, 1300–1301 (M.D.Fla. 2016); 

Seaberg v. Steak N' Shake Operations, Inc., 154 F.Supp.3d 1294, 1307–1308 

(M.D.Fla. 2015); Otillio v. Entergy Louisiana, Inc., 836 So.2d 293, 295 (La.App. 5 

Cir. 2002).  

2. Pueblo did not identify comparative negligence of PDCM as a trial issue 
and did not identify any witnesses or documents to meet its burden of 
proof on the issue. 

 
As detailed in Section E.4, above, Pueblo submitted JFPTO’s on three 

occasions, and did not list PDCM’s liability or apportionment of fault as an issue for 

trial, including, in the JFPTO that was entered to govern Trial. (SA92-93.)  

Additionally, Pueblo did not list any admissible witnesses or evidence to meet its 

burden on this affirmative defense.  Pueblo signed this JFPTO before the Superior 

Court’s order barring evidence related to shifting blame for Plaintiff’s damages to 

PDCM.25 

V.I.R. Civ. P. 16-1 and Form 16-A comprises the territorial rule that is 

 
25 Palermo included her objection to Pueblo’s recitation of facts regarding PDCM’s 
fault which were untimely, prejudicial and unrelated to any of the legal issues Pueblo 
stated were to be tried. (SA93-94.) And, that objection was sustained with the 
Superior Court’s order excluding irrelevant evidence related to PDCM’s fault. 
(JA365-369.) 
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identical to Federal Rule of Civil Procedure 16, which provides that the final pretrial 

order “controls the course of the action unless the court modifies it,” see V.I. R. Civ. 

P. Form 16-A. The Court may modify it “only to prevent manifest injustice” or under 

“exceptional circumstances”.  Id.  

 The Third Circuit, whose decisions remain persuasive authority, in 

interpreting Fed. R. Civ. P. 16, has observed, “[i]t is, of course, established law that 

a pretrial order when entered limits the issues for trial and in substance takes the 

place of pleadings covered by the pretrial order.”  See Basista v. Weir, 340 F.2d 74, 

85 (3d Cir. 1965); Petree v. Victor Fluid Power, Inc., 831 F.2d 1191, 1194 (3d Cir. 

1987);Dinenno v. Lucky Fin Water Sports, LLC, 837 F. Supp. 2d 419, 423 & n8 

(D.N.J. 2011) (collecting cases); Canal Ins. Co. v. First Gen. Ins. Co., 889 F.2d 604, 

609 (5th Cir. 1989);Pierce County Hotel Employees & Restaurant Employees Health 

Trust v. Elks Lodge, B.P.O.E. No. 1450, 827 F.2d 1324, 1329 (9th Cir. 1987). 

Pueblo also failed to include necessary witnesses and exhibits in the JFPTO 

to meet its burden at trial as to the apportionment of fault issue.  First, the lease 

required Pueblo to make roof repairs to the premises in the amount of $98,822.00 in 

1999.  (SA160, ¶7(d); SA196.).  Pueblo failed to identify in the JFPTO that these 

repairs were ever conducted.  (JA114; SA40; SA75).  It cannot be assumed that the 

repairs resulting in Palermo’s injuries were separate repairs.  Second, the lease 

provides that if PDCM defaulted in its obligation to “make all replacements and all 
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structural repairs to the roof, …”, Tenant had the ability under the Lease to cure such 

default and either have PDCM pay back the reasonable cost of curing such default 

plus interest, or if PDCM failed to pay Tenant back within 10 days of demand, 

Tenant can deduct such costs from the rent and other charges due under the Lease.26    

Therefore, Pueblo would be required to prove PDCM’s fault in light of this 

contractual language in the Lease that it could have timely repaired the leaking roof 

to protect its customers. Third, the lease agreement requires all proceedings arising 

therefrom be adjudicated in the courts of Puerto Rico.  (SA185 ¶39(j)(i)).  Pueblo 

would have to prove that PDCM waived this provision.  Fourth, Pueblo did not list 

any evidence that Pueblo gave PDCM notice that repairs to the roof were required.  

(JA114; SA40; SA75).   

3. 5 V.I.C. § 1451(d) is inapplicable because PDCM was not a defendant at 
the time of trial.  

 
i. No Banks analysis is required. 

Title 5 V.I.C. § 1451 (d) is inapplicable because PDCM was not a “defendant” 

at the time of trial. As the Superior Court determined, Pueblo never asserted 

comparative negligence on the part of PDCM or otherwise indicated that would seek 

 
26 See Lease Agreement at §20(a)(SA173). This provision renders Pueblo’s request 
for allocation of fault simply incredible.  
 

08/10/2020



29 

to attempt to reduce its liability to Plaintiff at trial until the eve of trial .  Subsection 

(d) provides: 

Where recovery is allowed against more than one defendant, the trier 
of fact shall apportion, in dollars and cents, the amount awarded against 
each defendant.  Liability of defendants to plaintiff shall be joint and 
several but, for contribution between defendants, each defendant shall 
be liable for that proportion of the verdict as the trier of fact has 
apportioned against such defendant. 
 

Id. (emphasis added). The statute explicitly limits the apportionment of fault to 

“defendants.” And, it also codifies that notwithstanding any apportionment, 

Pueblo’s liability to Palermo is joint and several.27 Similarly, other states that 

prohibit nonparties from being on a verdict form use the general term “defendant” 

or “defendants.” 28  For example, in analyzing similar statutory language regarding 

apportionment of fault amongst tortfeasors, the South Carolina Supreme Court, 

relying upon the plain and ordinary meaning of the word “defendants,” rejected the 

argument that a nonparty may be included on a jury verdict form.29  On the contrary, 

 
27 See cases cited at footnote 15. 
28 See Shantigar Foundation v. Bear Mountain Builders, 804 N.E.2d 324, 329–330 
(Mass. 2004)Freight House Lofts Condo Ass'n v. VSI Meter Services, Inc., 402 
S.W.3d 586, 594–595 (Mo.App. W.D. 2013); Kansas City Power & Light v. Bibb & 
Assoc., Inc., 197 S.W.3d 147, 159 (Mo.App. W.D.2006); Jensen v. ARA Servs., 
Inc., 736 S.W.2d 374, 377 (Mo. banc 1987); Davis By and Through Davis-Toepfer 
v. O'Brien, 891 P.2d 1307, 1313–1317 n.10 (Or. 1995); Ready v. United/Goedecke 
Services, Inc., 905 N.E.2d 725, 729, 732-733, 735 (Ill. 2008). 
29 Machin v. Carus Corp., 799 S.E.2d 468, 477-478 (S.C. 2017); Accord Smith v. 
Tiffany, 799 S.E. 2d 479, 485-486 (S.C. 2017). 

08/10/2020



30 

a few states that permit nonparties to be on a verdict form use specific language such 

as “party” and expand the statutory definition to include defendants that have settled 

out of the case.30  Here, the statutory language generally provides that liability must 

be apportioned among “defendants” without an expansive definition. Because 

PDCM was not a defendant at the time of trial, it could not be included on the jury 

verdict form for purposes of apportioning liability.  (JA191).  

In an attempt to cover-up that its request was nothing more than a stunt, 

Pueblo claimed that it had no notice of PDCM’s dismissal.  The Superior Court 

found “this argument disingenuous and borderline contemptuous.” (JA368).  

Palermo, Pueblo, and PDCM all attended mediation on January 30, 2018.  (JA108).  

Pueblo received a copy of the Mediation Report which says Palermo and PDCM 

settled.  (JA108).  Pueblo was present for a telephonic status hearing on June 6, 2018 

at which time it was stated multiple times that PDCM had been settled out of the 

case.  (SA33: 6 ; SA36:11.) Accordingly, it is simply false that the “Superior Court 

dismissed PDCM without any notice to Pueblo”.31 

ii. Pueblo waived the issue.  

 
30 See Kentucky Farm Bureau Mut. Ins. Co. v. Ryan, 177 S.W.3d 797, 800 (Ky. 
2005); Card v. State, 747 A.2d 32, 38, 57 n.4 (Conn.App. 2000);Selchert v. State, 
420 N.W.2d 816, 819 (Iowa 1988). 
31 Appellant’s Brief, pg. 34, n. 4. 
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Pueblo erroneously argues that when interpreting 5 V.I.C. §1451(d),32 this 

Court is required to do a Banks analysis to adopt the soundest rule regarding 

apportionment of liability among joint tortfeasors and should adopt the 

“proportionate-share rule” as the soundest rule for the Virgin Islands.33 The very 

precedent cited by Pueblo in support of its argument shows why a Banks analysis is 

not appropriate here.  

 In the case of In re L.O.F., 62 V.I. 655, 661 n. 6 (V.I. 2015), this Court clearly 

stated that such analysis is necessary only for issues of common law—i.e., non-

statutory law created by judicial precedent—that this Court has not addressed. … 

But when dealing with the interpretation of a Virgin Islands statute, courts must 

utilize the canons of statutory construction defined by this Court and the Virgin 

Islands Code in order to determine the intent of the Legislature—which must control 

over any common-law authority that would be the focus of a Banks analysis.  In re 

L.O.F., 62 V.I. at 661 n. 6 (internal citations omitted). Accord Smith v. Henley, 67 

V.I. 965, 970 n.2 (V.I. 2017)(; Matter of Reynolds, 60 V.I. 330, 337 n.7 (V.I. 

 
32 Pueblo has miscited this Court’s precedent in support of its argument.  What this 
Court actually stated in Machado was the following: “With the enactment of 
section 1451(a), the Legislature abrogated the traditional common law rule that 
any negligence by the plaintiff–no matter how small– defeated all recovery.” 
See Machado, 61 V.I. at 395 (emphasis added to highlight words omitted from 
Pueblo’s citation). 
33 Appellant’s Brief, pgs. 19-24. 
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2013)(“Whatever the merits of her arguments, this Court undoubtedly lacks the 

authority to amend the Virgin Islands Code.  …  this Court ‘is mindful of the 

separation of powers doctrine and ... will not rewrite a statute.’”). 

 Pueblo’s entire Banks argument in its Brief34 has been waived under V.I.R. 

App. P. 4(h) and V.I.R. App. P. 22(m) since Pueblo never raised this matter before 

the Superior Court below. Pueblo includes no citation to the Joint Appendix 

anywhere in this section of its Brief, indicating where it raised this issue at the 

Superior Court-level because it didn’t. 

 Pueblo also waived this Banks issue for failure to fully brief it on appeal. In 

Greene v. Virgin Islands Water and Power Authority, 67 V.I. 727, 736 (V.I. 2017), 

this Court held that the party there who asserted that the Superior Court erred for 

failing to conduct a Banks analysis, waived such argument on appeal by failing “to 

support his argument with citation to the appropriate legal authority – as evidenced 

by his failure to address the elements required by a Banks analysis”. Pueblo’s 

briefing here is similarly deficient.   

 While Pueblo claims in its Brief that the “proportionate-share rule” should be 

adopted as the soundest rule for the Virgin Islands,35 Pueblo has not cited to a 

 
34 Appellant’s Brief at §V.A.1-4, pgs. 19-24. 
35 Appellant’s Brief at pg. 22. 
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“particular rule” as Banks requires, has not identified what its elements are, and has 

failed to brief: whether any Virgin Islands courts have adopted the proportionate-

share rule; the position taken by the majority of courts from other jurisdictions 

regarding the proportionate-share rule; or why the proportionate-share rule 

represents the soundest rule for the Virgin Islands. 

 For example, Pueblo cites two cases as allegedly having adopted the 

proportionate-share rule, Gomes v. Brodhurst, 394 F.2d 465 (3d Cir. 1967) and In re 

Kelvin Manbodh Asbestos Litig. Series, 47 V.I. 375, 394 (V.I. Super. 2006). Neither 

case supports Pueblo’s claim since the proportionate-share rule is not referenced in 

either case, nor do they state what the proportionate-share rule is, or what are the 

elements of such rule. See Gomes, 394 F.2d at 465-471; and Kelvin Manbodh, 47 

V.I. at 375-395. 

 Pueblo also makes a passing reference that an alleged “majority of other 

jurisdictions” have adopted the proportionate-share rule:36 Of fifty (50) states and 

additional territories, Pueblo cites only eight states which have allegedly adopted 

such rule, Alaska, Colorado, Florida, Iowa, Idaho, Kansas, Kentucky, and 

 
36 Appellant’s Brief at pgs. 21-22. 
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Minnesota;37 one federal court of appeals, the Fifth Circuit,38 out of twelve federal 

circuit courts of appeal, and the U.S. Supreme Court.39  

 Finally, Pueblo has never stated what is the proportionate-share rule, where it 

comes from, and what are its elements.  For the most part, rather than articulate a 

defined rule, Pueblo has just pointed to different states who by statute have refused 

 
37 Unlike the Virgin Islands which is a jurisdiction which has enacted joint and 
several liability for tort claims by statute, See 5 V.I.C. § 1451 (d), the eight states 
referenced by Pueblo are either states which do not have joint and several liability at 
all, such as Alaska, Kansas and Kentucky, See § 09.17.080. Apportionment of 
damages; 60-258a. Comparative negligence, KS ST 60-258a; and 411.182 
Allocation of fault in tort actions; award of damages; effect of release, KY ST § 
411.182; and Joint And Several Liability: a State-by-State Review  Compendium of 
Law at pp. 2-3 (Fall 2018) 
https://www.uslaw.org/files/Compendiums2018/2018%20USLAW%20Joint%20a
nd%20Several%20Liability%20Compendium.pdf, or else they are states like 
Colorado, Florida, Iowa, Idaho and Minnesota which allow for joint and several 
liability only in very limited circumstances, See § 13-21-111.5. Civil liability cases-
-pro rata liability of defendants--shifting financial responsibility for negligence in 
construction agreements--legislative declaration, CO ST § 13-21-111.5; 768.81. 
Comparative fault, FL ST § 768.81; § 6-803. Contribution among joint tortfeasors--
Declaration of right--Exception--Limited joint and several liability, ID ST § 6-803; 
668.4. Joint and several liability, IA ST § 668.4; 604.02. Apportionment of damages, 
MN ST § 604.02; and Joint And Several Liability: a State-by-State Review  
Compendium of Law at pp. 2-3.  
38 See Krieser v. Hobbs, 166 F.3d 736 (5th Cir.1999)(diversity action where circuit 
court applied the substantive law of Mississippi, § 85-5-7. Joint tort-feasors; nature 
of liability, MS ST § 85-5-7, where joint and several liability applies only to those 
“who consciously and deliberately pursue a common plan or design to commit a 
tortious act, or actively take part in it.”; and Joint And Several Liability: a State-by-
State Review  Compendium of Law at p. 4.  
39 The U.S. Supreme Court in McDermott, Inc. v. AmClyde, 511 U.S. 202, 210 n. 9 
(1994), adopted a “proportionate share approach” in admiralty cases, but McDermott 
does not apply to non-admiralty tort cases like this one.  
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to adopt joint and several liability, or have adopted joint and several liability only in 

very narrow circumstances.   This is markedly different from the Virgin Islands 

statute which enacted joint and several liability as governing Pueblo’s liability.  

 Pueblo has pointed to no one proportionate-share “rule” which the Virgin 

Islands should adopt as the soundest rule for this jurisdiction, but merely to a hodge-

podge of different states, whose statutes look nothing alike.40  

C. The Superior Court properly excluded evidence of PDCM’s settlement. 
 

The settlement agreement was properly excluded because Pueblo failed to (1) 

plead this avoidance or meet the heightened and particularized standard required to 

warrant disclosure of the settlement agreement between Palermo and PDCM.  

Further, 5 V.I.C. § 427 is inapplicable as it only permits the disclosure of benefits – 

not settlement proceeds from a third party.   

1. The Superior Court properly excluded PDCM’s settlement agreement 
as irrelevant. 

 
Generally, discovery is permitted as to “any nonprivileged matter that is relevant 

to any party’s claim or defense.”41  Information need not be admissible to be 

discoverable.42  However, discovery may be limited if it is determined that the 

 
40 Appellant’s Brief at pg. 22, quoting Petrolane Inc. v. Robles, 154 P.3d 1014, 
1020-21 Alaska 2007). 
41 V.I.R. Civ. P. 26 (b)(1). 
42 V.I.R. Civ. P. 26 (b)(2)(C)(iii). 
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discovery is “not relevant to any party’s claim or defense.”43  “Evidence is relevant 

if: (a) it has any tendency to make a fact more or less probable than it would be 

without the evidence; and (b) the fact is of consequence in determining the action.”44 

However, in the Virgin Islands that there is a strong public policy encouraging 

settlement agreements.45  Settlement agreements, specifically, are not discoverable 

absent a heightened and particularized showing of relevance or need.46  Some courts 

have imposed an even higher standard than that outlined in Rhines, requiring the 

movant to “lay a foundation by adducing from other sources evidence indicating that 

the settlement may be conclusive.”47 

 In Rhines, the plaintiff, a federal prisoner housed at a United States 

Penitentiary, suffered from a salmonella outbreak.48  He sought production of 

settlement agreements between the prison and other inmates who were affected by 

the same salmonella outbreak, from the same meal, at the same prison, on the same 

 
43 V.I.R. Civ. P. 26 (b)(2)(C)(iii). 
44 V.I.R.E. 401. 
45 Boynes v. Transportation Services of St. John, 60 V.I. 453, 461 (2014); Mattingly 
v. Cardow Jewelers, 2002 WL 31573221 at *2 (V.I. Super. Apr. 15, 2002); Dorsey 
v. Vitelcom, Inc., 2017 WL 10239489 at *2 (V.I. Super. Dec. 22, 2017). 
46 Rhines v. United States, 2014 WL 3829002, at *3 (M.D. Pa. Aug. 4, 2014). 
47 See Thornton v. Syracuse Savings Bank, 961 F.2d 1042, 1046 (2d Cir. 1992) 
(quoting Mars Steel Corp. v. Continental Illinois Nat’l Bank & Trust Co., 834 F.2d 
677, 684 (7th Cir. 1987). 
48 Id. 
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day which the Court rejected.49  Research reveals that many courts, when faced with 

this issue, have denied requests for production.50 

Pueblo sought disclosure more than a year after Palermo and PDCM settled 

and after PDCM was dismissed.  PDCM was, therefore, not a party to the action; 

and Pueblo sought to disclose a settlement agreement between Palermo and a 

nonparty, just like in Rhines.  The settlement agreement was not relevant to any 

issues to be tried.  In Rhines, as in the case here, there are a “host of legal and factual 

variables” that affect the outcome of a settlement.  

2. Title 5 V.I.C. § 427 is inapplicable as it only permits the disclosure of 
“benefits” – not settlement proceeds from third parties. 

 
Title 5 V.I.C. § 427 is inapplicable because it permits the disclosure of 

“benefits” from various programs but does not permit the disclosure of settlement 

proceeds from third parties.  Pueblo claims the Court erred in excluding evidence of 

the settlement agreement because the collateral source rule permits disclosure of any 

alleged payments Palermo received from PDCM.  Pueblo is incorrect because 

settlement proceeds do not fall under the purview of 5 V.I.C. § 427. 

 
49 Id. 
50 See e.g. Sippel Dev. Co. v. W. Sur. Co., 2007 U.S. Dist. LEXIS 27644 (W.D. Pa. 
Apr. 13, 2007); Wawarzynek v. Gliatech, Inc., 2004 U.S. Dist. LEXIS 30493 (E.D. 
Pa. June 14. 2004); Coach, Inc. v. Farmers Mkt. & Auction (In re Craft Gallery, 
Ltd.), 2013 U.S. Dist. LEXIS 187459 (W.D. Tex. Apr. 5, 2013). 
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Generally, the collateral source rule is the “doctrine that if an injured party 

receives compensation for the injuries from a source independent of the tortfeasor, 

the payment should not be deducted from the damages that the tortfeasor must 

pay.”51  Title 5 V.I.C. § 427 limits the collateral source rule. 

“The first step when interpreting a statute is to determine whether the 

language at issue has a plain and unambiguous meaning. If the statutory language is 

unambiguous and the statutory scheme is coherent and consistent, no further inquiry 

is needed.”52  A plain reading of the statute provides that § 427 does not permit 

disclosure of payments received by a joint tortfeasor only payments received from 

benefit programs.  Therefore, § 427 does not permit the disclosure of settlement 

agreements with nonparty joint tortfeasors, and the Superior Court did not err in 

holding that § 427 is inapplicable. 

3. The Superior Court correctly held that 5 V.I.C. § 427 is an affirmative 
defense that must be pled. 
 
Pueblo claims that the Superior Court erred in concluding, “Pueblo waived 

the right to present evidence under Section 427 by failing to plead it.”53  Section 427 

 
51 Black’s Law Dictionary (11th ed. 2019). 
52 See Matter of Adoption of L.O.F., No. S.CT.CIV. 2013-0087, 2015 WL 2406304, 
at *3 (V.I. May 20, 2015) (quoting Kelley v. Gov't of the V.I., 59 V.I. 742, 745 (V.I. 
2013)). 
53 Pueblo cites to page 366 of the Joint Appendix.  However, the Superior Court’s 
ruling related to Pueblo’s allegation is actually located on page 375 of the Joint 
Appendix. 
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specifically limits the collateral source rule to allow for the introduction of evidence 

of benefits received to mitigate damages.54  In Better Building Maintenance of the 

Virgin Islands, this Court held that mitigation of damages is an affirmative defense.55  

V.I.R. Civ. P. 8 (c)(1) requires a party to “affirmatively state any avoidance or 

affirmative defense.”  Therefore, a party is required to plead 5 V.I.C. § 427 as an 

affirmative defense because § 427 mitigates damages, and any mitigation of 

damages is an affirmative defense.  

4. The Superior Court neither established precedent for duplicative 
recovery nor allowed it except to the extent that Pueblo caused it. 

 
Affirming the Superior Court’s order neither establishes a precedent for 

duplicative recovery nor allows for duplicative recovery.  To the extent that there 

may be any duplicative recovery56, which Appellee denies, it would be limited to the 

facts of this particular case because of Pueblo’s fault for failing to take obvious and 

well-recognized procedural actions to prevent it.  First, there is no duplicative 

recovery because PDCM has not been found liable nor admitted liability.  As the 

Superior Court held after in camera review, the “settlement agreement between 

Palermo and PDCM indicates that it was a general release of liability to settle their 

 
54 See 5 V.I.C. § 427. 
55 Better Bldg. Maint. of the V.I. v. Lee, 60 V.I. 740, 761 (2014) (providing “present 
value must be treated in the same manner as an affirmative defense, like mitigation 
of damages”). 
56 Black’s Law Dictionary (11th ed. 2019). 
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dispute.  PDCM did not admit liability, nor was there an adjudication of liability.”  

(JA373-374).  Second, even if PDCM were liable, despite the statute of limitations 

having run on those claims, Pueblo would have prevented duplicative recovery by 

either timely asserting an affirmative defense against PDCM, timely objecting to 

PDCM’s dismissal, or timely asserting a crossclaim against PDCM.  Third, there are 

no binding cases in this jurisdiction that hold that Pueblo cannot still file a new cause 

of action for contractual indemnification or breach of contract against PDCM. And, 

if indeed none of these causes of action are available, Pueblo’s chosen litigation 

strategy is to blame, not the Superior Court.  Therefore, the unique facts of this case 

neither establish precedent for duplicative recovery nor allow duplicative recovery 

except to the extent that Pueblo’s chosen litigation strategy caused it.  Affirming the 

judgment against Pueblo is a narrow holding given Pueblo’s chosen litigation 

strategy; it does not establish a precedent allowing plaintiffs to obtain duplicative 

damages as a general matter.  Further, a new trial is not necessary because, if this 

Court were to determine Pueblo didn’t waive this issue by its chosen trial strategy, 

they could simply receive a credit against the judgment. 

D. Assumption of risk jury instruction was properly excluded. 
 

This “assumption of risk” issue is without merit.  Pueblo failed to identify this 

as an issue for appeal in its Notice of Appeal, Pueblo did not properly request an 
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assumption of risk jury instruction as required by V.I.R. Civ. P. 51.  Even if not 

waived, on the merits, Pueblo’s assertions are belied by this Court’s explicit holding 

in Machado v. Yacht Haven U.S.V.I., LLC, 61 V.I. 373, 395 (V.I. Oct. 16, 2014).  In 

Machado, this Court held that “[w]ith the enactment of section 1451(a), the 

Legislature abrogated the traditional common law rule that any negligence by the 

plaintiff–no matter how small–defeated all recovery.”  Id.   Pueblo’s contention that 

Machado was limited to the context of summary judgment is not true. 

1. Pueblo waived an assumption of risk jury instruction. 
 

Pueblo waived the ability to claim the Superior Court’s incorrectly excluded 

assumption of risk jury instruction because Pueblo failed to list this issue in its notice 

of appeal.  Pueblo listed thirteen issues in its Notice of Appeal. (JA7-9).  The words 

“assumption of risk” are nowhere to be found in Pueblo’s Notice of Appeal.  (JA7-

9).  Rule 4 (c) requires that a notice of appeal “shall designate the judgment, order, 

or part thereof appealed from and the reason(s) or issue(s) to be presented on 

appeal.”57 The issue is not before this Court.  Even if Pueblo did not waive the issue 

by failing to include it in its Notice of Appeal, Pueblo waived any right to assign 

error with the failure to instruct the jury as to assumption of risk by failing to include 

an instruction for assumption of risk in its proposed jury instructions.  There is no 

 
57 V.I.R. App. P. 4 (c) (emphasis added). 
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error in failing to give a jury instruction if the instruction is not properly requested.58  

Pueblo never submitted an assumption of risk instruction.  (JA637-705).  Indeed, 

and as further evidence of the disingenuous nature of Pueblo’s arguments before this 

Court, the Superior Court adopted virtually all of Pueblo’s requested jury 

instructions but for those that referenced PDCM’s liability or fault. (JA637-705; 

JA2125; JA2127; JA2129).   

2. The jury was properly instructed to consider the comparative negligence 
of the Plaintiff. 

 
The jury was properly instructed on comparative negligence as required under 

5 V.I.C. §1451(a) because this Court made clear that there is no common law implied 

assumption of risk in the Virgin Islands.  In Machado v. Yacht Haven, this Court 

explicitly held: 

We conclude that maintaining implied assumption of risk as a complete 
defense to negligence conflicts with the Legislature's unambiguous 
directive in 5 V.I.C. § 1451(a) that the plaintiff's fault “shall not bar a 
recovery, but the damages shall be diminished by the trier of fact in 
proportion to the amount of negligence attributable to the plaintiff.” 
Even though Virgin Islands courts must read statutes abrogating the 
common law narrowly, Cascen v. People, 60 V.I. 392, 404–05 (V.I. 
2014), because implied assumption of risk is irreconcilable with the 
Territory's statutory comparative negligence scheme, maintaining it 
cannot be the soundest rule for the Virgin Islands and would 
undermine the policy set by the Legislature. 
 

 
58 V.I.R. Civ. P. 51(d)(1)(B). 
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Machado v. Yacht Haven U.S.V.I., LLC, 61 V.I. 373, 397 (V.I. Oct. 16, 2014) 

(emphasis added).59  The Superior Court denied Pueblo’s request finding that 

implied assumption of the risk as a defense has been abolished in the Virgin Islands.  

(JA2019:16-24).  Therefore, the Superior Court properly instructed the jury on 

comparative negligence and excluded an instruction on implied assumption of risk. 

And, to vacate a unanimous jury verdict where Pueblo did not even supply the 

Superior Court with a proposed instruction, would undermine this Court’s 

determination that a new trial is an “extreme remedy”. 

Consistent with this Court’s holding in Machado and 5 V.I.C.§ 1451(a) the 

jury was correctly instructed regarding allocating fault to Palermo if the evidence 

supports it and that Palermo could not recover if she was more at fault.  The jury was 

fully instructed that Pueblo claimed that Palermo was negligent, which means that 

she failed to use the ordinary care which a reasonable prudent person would under 

 
59 Machado v. Yacht Haven, 61 V.I. 373, 395-396 (V.I. 2014).  In Machado, this 
Court draws a distinction between implied assumption of the risk and express 
assumption of the risk which would involve a situation where the plaintiff has 
absolved the defendant of its duty of care through an express contract such as a 
contact sport.  Id. at 396.  This Court left unresolved the question of whether express 
assumption of risk survived enactment of 5 V.I.C. §1451(a).  Id. at 397 (“So we limit 
this discussion to implied assumption of risk only, without commenting on express 
assumption of risk”) There is no question that express assumption of risk is not at 
issue in this case.  See Machado at 396-397. (“The second concept, implied 
assumption of risk, involves an affirmative defense to an established breach of duty 
where the plaintiff's actions demonstrate that she appreciated the risk involved and 
proceeded regardless of that risk.”) (internal citations and quotations omitted). 
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the circumstances. (JA2125, JA2127)   In closing, Pueblo argued that Palermo was 

the one at fault. (JA2066-67). The jury rejected Pueblo’s view of the evidence and 

the case. (JA92).60 

E. The Superior Court properly permitted expert testimony on Palermo’s 
future earning capacity. 

 
Pueblo’s argument that the Superior Court erred in admitting the testimony of 

Appellee’s experts Sheila Justice and Richard Moore because there was “no 

evidentiary basis” is confusing because it cursorily addresses and mishmashes 

several subjects into one argument.  The evidence supports the verdict, and therefore, 

there was no error.  

1. Loss of capacity to earn income is different from loss of income. 
 

Pueblo purposefully ignores the distinction between loss of income and loss 

of capacity to earn income.  Loss of earning capacity is not measured by the 

difference between actual income before and after injury, but rather, it examines the 

amount a person is capable of earning regardless of whether the person ever actually 

 
60The record Pueblo cites to support its argument that the Superior Court found 
evidence to support an assumption of risk argument is not accurate. (JA1993) The 
Superior Court never determined that there was evidence to support an implied 
assumption of risk instruction, specifically when that concept has been abolished, 
and Pueblo’s characterization of the Superior Court’s ruling is false.  
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earned that amount.61  And the jury was instructed accordingly.(JA2138: 21-25; 

JA2139: 1-17).  Pueblo has not raised any issue with this jury instruction.62  The 

jury is presumed to follow the instructions.63   

This distinction is important given that an injured party may have been 

underemployed before injury.  For example, a lawyer may elect to quit his or her 

job, earning $100,000 annually at the time, and stay home and raise children for a 

number of years.  If he/she sustained a permanent and disabling injury during that 

period of unemployment, his or her lost income would be zero but would be of no 

import to the loss of capacity the capacity to earn income.  That lawyer’s loss of 

capacity to earn income is also not measured by the $100,000 he or she once made, 

because future earnings would likely significantly increase over time.   

Pueblo argues that loss of capacity to earn income is the same as “a decrease 

in actual earnings.”64  Pueblo misrepresents a secondary source and several cases to 

reach this conclusion.65 A cursory review of Pueblo’s legal authority reveals actual 

 
61 Pilgrim’s Pride Corp. v. Cernat, 205 S.W.3d 110, 120 (Ct. App. Tex. 2006); Smith 
v. CSX Transp., Inc., 751 S.E.2d 604, 319, n. 5 (Ga. Ct. App. 2013); Scarberry v. 
Entergy Corp., 136 So.3d 194 (La. Ct. 4th Cir. 2014); Lublin v. American Financial 
Group, Inc., 960 F. Supp. 2d 534 (E.D. Penn. 2013). 
62 Appellant’s Brief, pgs. 37-40. 
63 Monelle v. People, 63 V.I. 757, 770 (V.I. 2015)(“When a jury is given an 
instruction … the presumption is that the jury will follow the instruction.”). 
64 Appellee’s Brief, pg. 38 citing 22 Am. Jur. 2d Damages § 169. 
65 22 Am. Jur. 2d Damages § 169 (“[T]he plaintiff may generally put in evidence his 
or her actual earnings … even though this evidence is not determinative of the value 
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earnings pre-injury merely is one factor a jury may elect to consider in determining 

an individual’s loss of earning capacity.66  

2. Loss of capacity to earn income is the soundest rule for the Virgin Islands. 
 

This Court has not established any binding precedent in the wake of Banks v. 

Int’l Rental & Leasing, 55 V.I. 967 (2011) as to loss of earning capacity.67  Virgin 

Islands Courts have recognized the existence of lost earning capacity as a form of 

damages an injured party may recover but have not adopted a particular rule.68  A 

 
of his or her lost earning capacity.”); Better Building Maint. v. Lee, 60 V.I. 740 
(V.I. 2014) (reversing the Superior Court’s sua sponte decision to instruct the jury 
to reduce future medical expenses to present value although there was no testimony 
as to how to calculate future expenses and reduce them to present value);Chesapeake 
Operating, Inc. v. Hopel, 2013 WL 5782916, at *6 (Tex. App. 2013) (“The proper 
measure of damages for loss of earning capacity is a plaintiff’s diminished ability to 
earn a living.  It entails consideration of what a plaintiff’s capacity to earn a 
livelihood actually was and assess the extent to which it has been impaired.”) 
(internal citations omitted). 
66 22 Am. Jur. 2d Damages § 169 (“The difference between the amount of wages or 
salary received by a person before and after an injury is not necessarily the 
equivalent in money of the injury done to a person’s capacity to labor, but such 
difference generally affords some indication of the economic value of his or her loss 
through the impairment of his or her working capacity.”); Accord Stephens v.Crown 
Equipment Corp., 22 F.3d 932 (8th Cir. 1994). 
67 Notably, Pueblo objected to the lack of a Banks’ Analysis before the Superior 
Court (JA2014: 4-11) and listed it as an issue in its Notice of Appeal (JA8, ¶ 8), but 
failed to present any argument regarding a Banks’ Analysis as to loss of capacity to 
earn income in its Brief (JA37-40).  Any objection has been waived under V.I.R. 
App. P. 22 (m).  However, to the extent that this Court may elect to conduct an 
analysis on this issue, Palermo has provided the analysis for the Court’s 
convenience. 
68 Todman v. Hicks, 2019 WL 4201491 (V.I. Super. Sept. 3, 2019); Javois v. Culusvi, 
Inc., 2011 WL 3875293 (V.I. Super. Jul. 30, 2011); Baptiste v. Rohn, 2016 WL 
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majority of state courts have adopted the Restatement of Torts definition of damages 

for loss of earning capacity.69  Restatement (Second) of Torts 906 (c) provides: 

An injured person … is … entitled to damages for the loss of 
prospective earnings based upon the evidence concerning what he 
probably could have earned but for the harm, and as to what he probably 
can now earn through the earning period of his life.   

 
Damages for causing a loss of earning capacity are not necessarily 
based upon what the plaintiff has done or would have done or intends 
to do but are based upon the amount by which the earning capacity of 
the plaintiff has been reduced through the conduct of the tortfeasor. 

 
Finally, adopting § 906 of the Second Restatement of Torts represents the 

soundest rule for the Virgin Islands. 

 
1273884 (V.I. Super Mar. 29, 2016); Edward v. Genoa Inc., 2017 WL 345993 (V.I. 
Super. Jan. 23, 2017); Todman v. Hicks, 70 V.I. 430 (V.I. Super. Apr. 17, 2019); 
Bruni v. Alger, 71 V.I. 152 (V.I. Super Aug. 9, 2019); Samuel v. United Corp., 2015 
WL 3492074 (V.I. Super. Feb. 20, 2015); Jerome v. Watersports Adventure Rentals, 
2013 WL 3663059 (V.I. Super. Jul. 11, 2013); Vacher v. Vacher, 69 V.I. 389 (V.I. 
Super. Oct. 9, 2018); Lee v. Kmart Corp., 2016 WL 4373694 (V.I. Super. Aug. 15, 
2016); Inniss v. Inniss, 65 V.I. 270 (V.I. 2016). 
69 Barnhart v. American Oil Co., 237 F.Supp. 492 (E.D.Va.1965), aff'd, 354 F.2d 
659 (4th Cir.1966); Allstate Ins. Co. v. Shilling, 374 So.2d 611 (Fla.App.1979); 
Hardie v. Pylant, 375 So.2d 189 (La.App.1979); Miller v. Pillow, 59 N.E.2d 283 
(Mich. 1953); Baros v. Kazmierczwk, 362 P.2d 798 (N.M. 1961); Bartlebaugh v. 
Pennsylvania R. Co., 78 N.E.2d 410 (Ohio App.1948), mod'f, 150 Ohio St. 387, 82 
N.E.2d 853 (1948); Complete Auto Transit, Inc. v. Reese, 425 P.2d 465 (Okl.1967); 
Bochar v. Martin Motors, 97 A.2d 813 (Pa. 1953); Clinchfield R. Co. v. Forbes, 417 
S.W.2d 210 (Tenn. App. 1967); Southwestern Freight Lines v. McConnell, 254 
S.W.2d 422 (Tex.Civ.App.1952); Ballard v. Lumbermens Mut. Cas. Co., 148 
N.W.2d 65 (Wis. 1967). 
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3. Justice and Moore were properly admitted. 
 

Sheila Justice and Richard Moore’s opinions were admissible because they 

were based on “good grounds.”  Expert opinion need only be based on “good 

grounds” to be admissible. This Court examined the value that expert witnesses 

bring to a case and noted that in all fields, “[t]he chief value of an expert's testimony 

. . . rests upon the material from which his opinion is fashioned and the reasoning by 

which he progresses from his material to his conclusion; . . . it does not lie in his 

mere expression of conclusion.” Lawrence King v. People of the V.I., 2017 WL 

3600548, at *4 (V.I. Aug. 21, 2017) (quoting Carter v. United States, 252 F.2d 608, 

617 (D.C. Cir. 1957)) 

 This Court has approved liberal standards for admitting expert testimony in 

this jurisdiction. Antilles Sch., Inc. v. Lembach, 2016 WL 948969, at *8;Virgin 

Islands Waste Management Auth. v. Bovoni Investments, LLC, 61 V.I. 355, 369 at 

n.14(VI. 2014)(citing Daubert v. Merrell Dow Pharm, 509 U.S. 579, 587-89 

(1993)). Rigorous cross-examination is the remedy for otherwise shaky opinions, 

not the wholesale exclusion. See Daubert, 509 U.S. at 596. 

Justice and Moore are qualified to testify as experts in their respective fields.70  

Justice is a highly qualified vocational rehabilitation consultant with forty (40) years 

 
70 Pueblo initially filed motions to exclude the testimony of both Justice and Moore 
(JA383; JA 393), then subsequently withdrew its Motion as to Moore.  [JA1764: 
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of experience.  (JA898: 21-22; JA938: 8-9; JA1187: 1-22).  Her education and 

credentials consist of a Bachelor’s Degree in social work, a Master’s Degree in 

counseling, and a national certification as a Certified Disability Management 

Specialist.  (JA898: 15-18; JA1187: 1-22).  Additionally, she has approval from the 

United States Government to serve as an expert vocational witness in Social Security 

disability cases.  (JA898:18-20; JA1187:1-22). Moore is an economist with a 

Bachelor’s Degree, a Master’s Degree, a Ph.D. in economics and a degree from 

Harvard University in economics with 35 years of experience as an expert witness.  

(JA1798:3-8). Moore relied upon the data supplied by Justice in forming his 

opinions as to the extent of loss of earning capacity. Experts may rely on the reports 

and opinions of other experts.71  

Justice determined that Palermo was unemployable (JA1203: 5-18)72based 

upon several factors: (1) Palermo’s age (JA902); (2) Palermo’s work history which 

 
15-17 (“Mr. Sheesley: I did challenge that in my Daubert Motion.  The Court: You 
withdrew it.  Mr. Sheesley: That’s correct, Judge.”); JA1798: 9-12 (“Ms. Rohn: I 
tender Dr. Richard Moore as an expert in the field of economics.  The Court: Any 
objection? Mr. Sheesley: No objection.”)].  By withdrawing its motion to exclude 
Moore’s testimony, Pueblo waived the ability to contest Moore’s methodology and 
data as scientifically unsound.  V.I.R. App. P. 22 (m); V.I. Waste Mgmt. Auth. v. 
Bovoni Invs., 61 V.I. 355, 371 (V.I. 2014) (finding that failure to present a Daubert 
motion as to an expert’s methodology and data waives any objection for purposes of 
appeal). 
71 V.I.R.E. 703 (“An expert may base an opinion on facts or data in the case that the 
expert has been made aware of or personally observed.”). 
72 (JA1203: 5-18). 
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was limited to being a hairdresser and, therefore, without any transferable skills 

(JA119: 104); (3) Palermo’s education which was limited to a seventh-grade level 

in the Dominican Republic without the ability to speak English or read well in 

English or Spanish (JA1198:22-25); and (4) Palermo’s physical limitations as 

determined by her medical physician including, no lifting over twenty pounds, no 

lifting her arms above her shoulders, and no prolonged sitting or standing (JA1197: 

2-4).  In reviewing the United States Department of Labor, Bureau of Labor 

Statistics, Justice determined that Palermo’s earning capacity was approximately 

$26,000 annually based upon the reported median incomes for hairdressers in the 

U.S.V.I., Puerto Rico, and Florida, excluding any fringe benefits.  (JA1204-1207).  

Justice was comparing apples to apples; there was no gap in the data relied upon to 

form her opinion.  Therefore, there is no “ipse dixit” issue despite Pueblo’s 

continuous repetition of the phrase. 

4. The evidence supported the jury award for loss of capacity to earn 
income. 

 
Palermo was awarded $200,000 for her loss of capacity to earn income.  

(JA94).  In 2019, Palermo’s work-life expectancy was 13.3 years. (JA1804: 2-4).  

Moore testified the average annual salary for a hairdresser without benefits in 2012 

was $24,563 based upon figures received from Justice.  (JA1809: 8-19).  Moore then 

included fringe benefits (e.g. paid vacation, health benefits, etc.) for a total 
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compensation value of $34,792 in 2012.  (JA1810: 25-JA1811: 20).  Moore then 

adjusted the total compensation value for inflation from the date of his report in 2012 

to the date of trial in 2019 by adding 2.9% per year for seven years.  (JA1813-1814). 

Moore testified that the total compensation value for 2019 was $41,302. (JA1825: 

14-17).  Therefore, continuing his calculation, Palermo’s loss of capacity to earn

income from 2019 until the end of her work-life expectancy was $594,481. (JA1826-

1827).  Pueblo fully and vigorously cross-examined both Justice and Moore as to 

their expert opinions, as it was entitled to do. (JA1209-1220; JA8144-1858). 

III. CONCLUSION AND PRAYER FOR RELIEF

This Court should affirm the judgment entered in favor of Appellee. 
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LEE J. ROHN AND ASSOCIATES, LLC 
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